THE FINAL JUDGMENT AS A BASIS FOR APPEAL
CARLETON M. CRICK* IN connection with the mechanics of an appeal two principal problems arise. First, we have the question of the method by which a review may be obtained, and second, the problem of at what stage of the proceeding in the trial court an appeal can be taken. The two are not unconnected, but it is with the second that this paper will mainly be concerned. Decisions of the trial court from which counsel will wish to appeal may occur, of course, in many stages of the case. It may be a ruling relating to service of process or an order with regard to the pleadings. Hope for a reversal may be based upon some ruling handed down in a preliminary hearing or during the course of the trial, or it may be some decision made during the process of enforcement of the judgment to which objection is made. A fundamental question necessarily arises, therefore, as to just when the appeal may be taken. The extremes of the proposition are that either each ruling or decision is appealable, or on the other hand, that only when the last or final judgment is rendered can a review be had. In the United States it is agreed that we have taken the second of the two extremes, and all the books concur in the general prdposition that appeal can be taken only from a final judgment.' The policy behind this rule is said to be that it is the only way in which the appellate court can prevent itself from being swamped with appeals. The following quotation is typical of many of the cases:
"The apparent object of this statutory restriction on the right of appeal is to prevent the protraction of litigation to an indefinite period by reiterated applications for an exercise of the revisory powers of the appellate tribunal. If, for alleged error lowed from every decision was found to be burdensome, and among other reforms, appeals were forbidden from, interlocutory orders2' The early Germans, on the other hand, developed a method whereby an appeal lay from every decision. 8 From very early times in England the method whereby a litigant came into the king's court and attacked a decision rendered in a feudal or manorial court was the complaint of false judgment. 9 It was early decided, however, that the king's courts could not be charged with a false judgment, 0 and the means whereby the King's Bench corrected errors in the other common law courts was by writ of error, the method destined to survive in many jurisdictions to our own day. The common law decisions involving writ of error are clearly the origin of our rule that only final judgments are appealable. 1 ' The real factors in the establishment of this practice must go back to the very beginning of the history of the writ of error, and it is impossible at this time to give more than an explanation which is merely plausible.
John de Ralegh's Case1 2 in the 14th Century at least shows "appeal" (and its derivative adjective, "appellate") as a general term to describe methods by which reviewing courts pass on the decisions of the trial courts. But the term, "appeal," also has a technical meaning by which it describes the particular method used in Roman Law, Canon Law, and in chancery proceedings in England. Used thus, it involves some elements of a retrial in the upper court, or at least a consideration of the facts as -well as the law of the case. On the other hand, the verb "appellare" was used in the English common law, and in French law to describe the act of a party who brings a criminal charge against another, an "appeal of felony." 'We look in vain for any account of appeal in the sense of review at common law; such proceedings are discussed in all the books under the title "error," or "false judgment" 7 ENGELTANN, HIsTORY OF CONTINENTAL CIVIL PROCEDunE (Continental Legal History Series) (1927) 367-9. And see BuCKLAND, TE XTBOOK OF ROM4-N LAW (1921) 665: "It [appeal] might be on the final judgment or on one of the interlocutory judgments, though some of these latter were unappealable in late law and practically all under Justinian." some arguments used at that time in connection with the problem. The matter seems to be connected in some way with the "record" by which the proceedings in the lower court are made known to the King's Bench, for counsel in his argument says, "You have no warrant to try this record for the record is not fully here, because the case is still pending in another Court.... It is impossible that on one and the same original writ there should be tvo records in different courts." This same conception that the record cannot be in two courts at once is found to be present in a number of other early English cases. 13 What was the nature of this "record"?
The earliest physical evidences of court proceedings extant go back to Richard I, but it seems likely that the practice of enrolling the pleas began under Henry 11.14 Prior to that time, when there was any dispute as to what had occurred in an earlier case, the justices "bore record" by relying on their memories,"' and indeed, the origin of our noun, record, which denotes a physical memorandum, seems to have been in the Latin recordari, which meant to remember. 10 In Middle English (about the period between 1100 and 1400), which is the time now under discussion, .recorden meant to repeat or remember or remind."1 If we may believe Stephen, our legal term, record, is of French derivation, brought into English law by the Normans, by whose law recorder, it is said, anciently signified "to recite or testify on recollection as occasion might require, what had passed in court." 18 When, therefore, the practice of enrolling the proceedings in court upon a roll of parchment began, there was a long background of experience when the record was the oral report of proceedings in the original court, and, as Maitland says, "it was long before the theory was forgotten that the rolls of the court were mere aids for the memories of the justices." I Thus we have the ancient principle that "the record is properly not in the parchment but in the breast of the judge." EVol. 41 particular roll of parchment but rather it was, as Coke has put it, "a memorial or remembrance in rolls of parchment," 2 1 a mere abstraction, of which the physical memoranda were but evidence.
If we combine with this conception of the record, the fact that a proceeding on a writ of error seems to have been regarded as a new action, and not merely a continuation of the suit in the inferior court, 2 we see how it may have been that the record could not be sent up until the suit below had been completed. 2 3 Suing out a writ of error before final judgment would result in two actions in different courts, to the procedure of each of which the formal record was essential. To remove it while the case was pending below "would disturb the proceedings" there, 2 ' while the reviewing court could not proceed' until it was informed of what had happened below.
But, if duplicate rolls were kept for each case, as seems likely, 25 then why was it not possible to keep one copy in the trial court and to send the other to the court of error, after which each court could proceed upon the roll before it? The only answer seems to be that there was a conception of unity of the formal record; the roll was not the record but only evidence of ceeded in the reviewing court similarly to an ordinary trial of first instance. Thus the plaintiff in error made his complaint (assigned the errors), the defendant in error was summoned by writ of scirc facias, and there was joinder of issue on the question of whether there was error.
It may be noted here that Holdsworth apparently has reached the conclusion that the fact that the writ of error is regarded as a new proceeding is because it c6uld be brought only on final judgments, although he has no citation to support it, and the statement is not at all clear. After discussing the old concept of an appeal or review as a charge against the judge, he says: "Two consequences followed logically from the older conception. Firstly, the proceedings (in error) were new proceedings. The case must have been settled by final judgment; and therefore the proceedings taken to upset that judgment were new proceedings. :HoLDSWoRTH, op. cit. supra note 22, at 214.
There is nothing to indicate what was the connection between a proceeding against the judge, and the requirement of final judgment before error could be brought. But it is easy to see why a quasi-criminal proceeding against the judge would be recognized as a new proceeding.
24 See the Spittlehouse case selpra note 13.
it, and it could be in only one court at a time. 20 Upon this basis then, the argument in John de Ralegh's Case and the other decisions may be explained, but whether it is only a rationalization of a custom with a different origin, or whether the practice started because of some such conceptions as those just discussed it is impossible to say with certainty.
We may note further that in some of the later cases it is said that the words of the writ of error require that the record be sent up "if judgment be thereupon rendered" 22 so that if the court wishes to label the decision an "award" or an "order" then error does not lie. This has all the earmarks of a mere rationalization to justify an existing practice, but together with the concept of the unity of the formal record, it does serve to indicate that at common law the rule was never thought of as a method of preventing excessive appeals. Of that, at least, we can be reasonably certain. The early time at which the practice was invoked, the 14th Century in John de Ralegh's Case, alone precludes the idea that it arose in the effort to restrict appeals, for in those days the courts were seeking to extend their jurisdiction rather than to narrow it.
However it may have originated, therefore, we may feel assured that in our own time, when appellate courts began to be burdened with appeals, they used as an escape a ready made device which had its uncertain origin in the dim and remote history of the appellate procedure of the English common law. 8 26 This statement that the record could only be in one court at t time is borne out by interesting cases involving writs of error from the courts of Ireland to the King's Bench in England. The practice was to keep one roll in Ireland, and to send another copy to the English court. In one of these cases we find Lord Holt saying: "It is the very record which comes here out of Ireland, and not the transcript of it ....
When the record . . . arrives here then it is the true record, and not before, and that which is in Ireland ceases to be the record." Coot v. Linch, 1 Ld. Raym. 427 (1699). And Yelverton, arguing another case, says: "the reason why at first the transcript is said to be sent only, is for fear it should be destroyed by the sea in the carriage: but when such fear is.over by the safe arrival of the record, and by the entry of it in the rolls here, then it ceases to be a record in Ireland, and is a perfect record here." St. 29 This of course still leaves out of account the admiralty and ecclesiastic courts which at various times did a considerable business of a type now handled by our courts of general jurisdiction. For the purposes of this paper, however, I have thought it better not to take them up in detail, as they have had practically no existence in this country, and such effect as they may have had upon our procedure has been indirect only, through equity and common law. 1 This was done by means of written interrogatories to the witnesses before examiners or commissioners authorized by the court for the purpose. 3 2 These might relate to various matters such as making an election whether to sue at law or equity; orders for subpoenas; for adding de-been heard the decree was pronounced. Generally it was merely interlocutory, 3 3 but eventually the final decree was made and the rights of the parties completely adjudicated. ' We see, then, that there were three types of pronouncements made during the course of a case. First, orders, second, interlocutory decrees, and third, final decrees. 3 4 Unlike the common law, however, which as we have seen, required a case to go to final judgment before the decisions of the court might be questioned, equity gave relief from all three types of pronouncements. If a party was dissatisfied by an order made during the course of the proceedings his remedy was by way of rehearing by petition to the Lord Chancellor, whether the cause had been heard before that dignitary or before the Master of the Rolls. On this rehearing the evidence is reread and any additional evidence presented. From the decision on this rehearing an appeal lay to the House of Lords. 35 An interlocutory decree differed from an order in that it had to be signed by the chancellor before it could be enrolled, and prior to his signing it had qnly the force of an order. Therefore, prior to signing relief was the same as in the case of an order, namely, petition for a rehearing before the chancellor, and from there appeal to the House of Lords. After a decree was signed and enrolled, whether it was interlocutory or final, relief could be had only by bill of review for an error in judgment appearing on the face of the decree, or by special leave of the chancellor upon the discovery of new evidence. From a decision on this bill appeal might be taken to the House of Lords.3 0 Appeal 37 to the House of Lords, whether from an order or from an interlocutory or final decree, was by petition to that body, which, if it consented to hear the case, considered all the documents and not merely the enrolled decree. 8 Thus we see that equity practice never knew the rule of the common law that only final judgments were appealable. Not only could interlocutory decrees be taken to the House of Lords, but also those decisions which had not even attained the dignity of -decrees, that is, orders. As to the reason for this, we may tentatively assign two factors. First, appeals to the House of Lords from the Lord Chancellor were established comparatively late in legal history. The chancery had come to be regarded as a court as early as the 14th or 15th Century, 3 9 but appeals to the House of Lords did not become established until the latter half of the 17th Century. 4 During the intervening centuries, therefore, a given case had its beginning and ending in the same / court, 41 and the only method by which a decision could be altered was by rehearing before the chancellor.4 -That he reviewed all interlocutory decrees and orders made by masters in chancery -may be explained historically, as originally the chancellor was the sole judge in chancery, and the masters were regarded as mere clerks rather than judges. 43 Even in Blackstone's time a decree was a decree of the chancellor and not of the master who really gave it, since before it could become effective as a decree it had to be signed by the chancellor.4 When the House of Lords finally asserted appellate jurisdiction over proceedings in chancery, therefore, it found a system whereby the chancellor passed on all decrees issued, as well as on interlocutory orders, and we need not be surprised that appeals were taken to the Lords from interlocutory decrees because in chancery there was no particular magic in a final decree. All were, so as to speak, of equal dignity. We might expect, however, that while appeals from all decrees would be heard, there might be some doubt as to the appealability of mere orders. This 7 The reference is now to "appeal" in the technical sense. 'Is Thus, it considered thd evidence already taken down, but no new evidence was admitted. supposition is borne out by Spence, who says that it was not until 1726 that appellate jurisdiction was established over interlocutory orders. 4 5 Second, when we consider the character of litigation handled in chancery we see how much more convenient it was to review intermediate decisions as the case progressed. Equity cases were those of which the chancellor had taken cognizance because there was no adequate remedy at law. Consequently much of its litigation was of a complicated type unsuited to the more simple common law forms of action. There was a much greater use of subordinate officials than in the common law courts, and the requirement of documentation of evidence introduced difficulties unkn6wn to the King's courts. In equity, judgments were not compelled to follow stereotyped forms, and this made possible dealing with the case by as many orders, decrees, and modifications of the same as were necessary in the particular case. Thus, equity had a more elastic procedure, and also required a less rigid practice on appeal to review the many and varied steps taken below. 40 
III
When we pass to the American scene we are at once confronted with confusion. The almost complete lack of historical research in American legal history makes it difficult, if not impossible, to trace with any accuracy the breaking up of the old English system of dual appeals into the conglomerate mass which constitutes our modern appellate procedure. However, two main trends seem to have characterized the process.
First, there has been a general tendency to take the common law rule that error lay only after final judgment and to apply it to equity procedure. Second, hampered by this restriction in both law and equity, the courts have gone through elaborate logical exercises in order to escape from the strict application of the restriction, so that, as Coke said, "for the most part, every particular case which has been ruled in the said books may well stand upon a several and particular reason.1147
Taking up first the adoption of the common law rule into 45,1 SPENCE, op. cit. supra note 41, at 395, n. (e). The author cites COOPER, PROCEEDINGS IN PARLIAMENT (1828) 161, but it is uncertain whether the citation refers to this particular point. A search through all chancery appeals to the House of Lords decided in 1726 fails to disclose any assertion of such jurisdiction. Likewise, a cursory examination of all such appeals up to 1800 discloses very few from what may be termed orders. Practically all are from interlocutory or final decrees.
46Note the comparison between common law and equity procedure in 1 SPENCE, op. cit. supra note 41, at 389.
4 See 11 Co. 40b, 41a.
[Vol. 41 equity, we find that this was accomplished by statute very early in the judicial history of a number of jurisdictions. Thus, the first federal judiciary act of 1789 provided for appeals from "final judgments or decrees" only. 4 8 Ten years earlier, however, the Virginia statute setting up the court of appeals provided for an appeal from the lower court "after those decisions shall be final there." 49 In Maryland the earliest statutes provided for appeals from "decretal orders," 51 but this was construed to mean about the same thing as final decree, 5 1 and a number of years later a statute declared that appeals in equity should be from "final decrees" only.U 2 In Ohio, likewise, it was early enacted that appeals might be only from "any final sentence or decree made in any cause in chancery." 53 In Missouri, on the other hand, a statute providing for chancery appeals when a party was "dissatisfied with the determination or decree" was construed to mean final decree only, by analogy with the statute applying to appeals at law." Another factor which may have had some effect was the failure to keep distinct the practice of law and equity, particularly on appeal. Very commonly one appellate court was established to hear appeals in both law and equity, and in some states, at least, the common law writ of error was the method of appeal in equity cases as well as at law.5 Such a situation could only result in the confusion of the appellate practice in those jurisdictions.
We may believe further, perhaps, that there wag some reluctance on the part of the courts of appeal of those early days to decide questions of comparatively little importance, such as those generally brought up on interlocutory appeals." 0 This had doubtless been a factor at all times in the development of the rule and when congestion of dockets began to be felt it was reinforced by a stronger element, namely, the fear that if interlocutory appeals were heard it would result in the court being swamped with appeals. The merits of this belief will be discussed later; here it suffices merely to set out the fact as one of the influences which may have tended to make the final judgment rule applicable to all cases. In England we find no mention of it, but its influence in the development of our procedure can hardly be denied. Whether it appears coincident with a congested docket, or whether it was at first simply one of those "imaginary horrors" which the courts are prone to conjure up from time to time is uncertain, due to the lack of statistics as 56 It is also interesting to note in this connection Dean Pound's suggestion that there was considerable need directly after the Revolution to clarify and to state the extent to which the common law was to be applied to the American scene. As a result the emphasis in the judicial system was upon appellate courts as instruments to lay down rules of law (see Pound, Organization of Courts (1916) 6 BuLL. AMEIR. JUD. SOO. 1), and as such there must have been comparative reluctance to bother with intermediate appeals; the business of declaring the law could best be done by considering only final judgments.
[Vol. 41 to the appellate dockets in the early state courts. We do know something, however, through the work of Professors Frankfurter and Landis, of the work of the United States Supreme Court in its early days. Speaking of the years immediately following the first judicial act (1789), they say: "The volume of appellate business did not yet call for relief of the Supreme Court by limiting its appellate jurisdiction." r, During this period it is instructive to note that the cases laying down the rule are content merely to assert it,:i or to cite statutory authority.r 9 There is no attempt to give a moral justification.
The next forty years, however, showed a steady increase in the business activity of the country, and consequently in the business of the court. The duties of the justices were complicated by the circuit court system whereby the individual justices were supposed to ride the circuit and sit at trials in those courts. As a consequence they became greatly overworked, and many efforts were made to induce Congress to work out a better system of organization. ° Whether it be a coincidence merely, or whether there was some causal connection, it appears that in 1830, when congestion was increasing at a rapid rate, Mr. Justice Story discovered that the provisions of the Act of 1789 had been all wise and far seeing in that they tended to discourage excessive appeals. He writes:
"It is of great importance to the due administration of justice, and is in the furtherance of the manifest intention of the legislature, in giving appellate jurisdiction to this court upon final judgments only, that causes should not come up here in fragments, upon successive appeals. It would occasion very great delays, and oppressive expenses." -Five years later, to Mr. Chief Justice Marshall the matter has assumed the importance of "a policy which forbids writs of error or appeals until the judgment or decree be final," ' -while by Taney's time we know that "it was obviously the object of the law to save the unnecessary expense and delay of repeated appeals in the same suit." 3
IV
The basic principle, then, in practically all jurisdictions in this country is that only final judgments are appealable." When we have said this, however, we have not told the whole story. In addition to such specific exceptions to the general rule, the statutes in a few jurisdictions gave a certain amount of discretion either to the trial or to the appellate court as an alternative to appeal from the final judgment only. D. C. CODE (1929) [Vol. 41
In simple actions such as those which composed most of the litigation before the original common law courts, when the case is begun and finished in a short time, the limitation of appeal to the last or final judgment works with a fair degree of convenience, but when confronted with a long and complicated case such as often characterized the old chancery litigation, it breaks down completely. Rights of the palties may be gravely jeopardized or destroyed if it is necessary to wait until the entire case has been disposed of below. If we take, for instance, an action for partition, we find there are generally many orders and decrees made during the course of the proceedings. It is often necessary to decide whether to admit or exclude parties; decrees must be made for appraisement, sale, confirmation of sale, and distribution of proceeds. Again, where there is a petition for and granting of a receivership for a business, the case may be under the control of the court for years, and obviously an appeal only from the decree winding up the case is worthless.05
As a result of this situation a number of escapes from the restriction have grown up. In addition to statutory modification in some states, 6 6 the principal method seems to have been the Justice Taney finds it necessary to warn the circuit courts of the danger of canceling deeds and ordering property sold or delivered prior to the final judgments. The difficulty did not arise in England, he says, because appeals might be taken from interlocutory decrees in chancery.
66 Supra, note 64. This tendency to make certain statutory exceptions to the rule began very early in a number of states. Thus in Virginia, by the Act of 1797, the earlier statute allowing appeals from final judgments only (supra note 49) was modified to allow the chancellor to grant appeals at his discretion from interlocutory decrees made by him. 1 VA. Ru,. In Maryland, the Act of 1830 (supra note 52) providing for appeals from final decrees only, was amended by an act of 1841 (c. 11), providing for immediate appeals from any decree or order for the sale, conveyance or delivery of real or personal property. The act was probably passed as a result of the case of Lee v. Pindle, 11 Gill. & J. 362 (Md. 1840), which held that an appeal could not be taken from an order of sale of slaves, when a decree for distribution of the proceeds was yet to be made. In this connection see also Dugan v. Gittings, 3 Gill. 138 (Md. 1845).
In Massachusetts a statute of 1782 (c. 11, section 2), provided that "any party aggrieved at the judgment of the C. P. upon any action may appeal therefrom to the next Supreme Judicial Court." This was interpreted to allow appeals from final judgments only. Tappan v. Bruen, 5 Mass. 193 (1809). By an act of 1784 (c. 27, sec. 8), an appeal was given from judgments of respondeat ouster on a plea in abatement, and from a judgment for plaintiff on demurrer to the declaration. A statute of 1785 (c. 47) gave an appeal from the judgment quod cemputet in account, and that of 1786 (c. 53) from judgment quod partiti fiat in partition. Note these are all common law judgments.
use of extraordinary remedies in the shape of writs of mandamus, prohibition, certiorari, and habeas corpus. 0 7 Extraordinary remedies have long been recognized by appellate tribunals as means of controlling and superintending the work of the trial courts. As one court has put it, "the writs already named form a veritable arsenal of legal weapons by means of which all ordinary excesses or defaults on the part of inferior courts which call for the exercise of such power can be corrected and controlled." 68 Mandtmus. At common law a mandamus issued from Xing's Bench and might go to any inferior court requiring them to do some particular thing "which the King's Bench has previously determined, or, at least supposes to be consonant to right and justice." 619 Its character as an escape was recognized by Lord Mansfield, who said,' "When there is no specific remedy the court will grant a mandamus that justice may be done," 10 and this dictum is re-enforced by a long line of American authority beginning with Marberry v. Madison. 71 On the other hand, it has often been said that the writ will not lie to review interlocutory proceedings, 7 2 but the joker in the trick is that most courts make an exception when the order complained of has In Louisiana the modern statute allowing appeals where irreparable injury might result seems to have had its origin in early decisions. See Enet v. His Creditors, 4 Mart. 307 (1816), and State v. Judge Lewls, 9
Mart. 301 (1821).
07There has also been some escape by way of refinement of the term "final" to include orders which would seem not to be such in the ordinary sense of the term. The following "final decisions" are given not as examples of what is ordinarily held in like instances, but merely by way of illustration of the refinements which are employed to secure appeal in particular cases: order directing arbitration, Marchant v. [Vol. 41 been issued without "jurisdiction." 3 As an example of this use, we find the courts granting mandamus to review orders granting or refusing changes of venue, ' T4 declining to make persons parties to suits,--and granting or refusing intervention.7 6 Again, we find it granted to correct the error of the trial court in removing a case to the equity side of the CoUrt, 77 to compel a judge to require a witness to testify, 8 and to give relief against the wrongful appointment of an auditor to simplify questions for a jury. 7 -All these orders against which the writ was granted are clearly interlocutory and not final in the ordinary sense of the term, so that we have in the writ a clear escape whereby interlocutory orders of the trial court may be reviewed without doing technical violence to the final judgment rule.
Prohibition. This was a writ issuing out of King's Bench "directed to the judge and parties of a suit in any inferior court, commanding them to cease from the prosecution of [some suit] upon a suggestion that either the cause originally or some collateral matter arising therein, does not belong to that jurisdiction, but to the cognizance of some other court," 81 it being generally familiar as the writ whereby the courts of common law asserted superiority over ecclesiastical and admiralty courts. 8 4 Its use as an escape from the final judgment rule is shown plainly by such instances as its allowance to a party whose lien on property was displaced by an order directing the sale of it free from liens, since to wait until final judgment to appeal would have lost him his right.,-Again, it is said that the writ will lie to correct a refusal to change venue, since an appeal from the final judgment would be valueless 8 3 It has likewise been used to correct an order of the trial court requiring the prosecutor to permit the accused to inspect a memorandum of evidence, 8 4 as well as to correct the refusal of the lower court to dismiss a prosecution on the motion of the county attorney." Another instance is its use to correct an instruction of the court to commissioners who are about to assess property in eminent domain proceedings.""
Certiorri. This writ presents a problem slightly different from the two just discussed. Originally it issued out of chancery or King's Bench, ordering the record to be sent up "to the end the party may have more speedy justice." 87 At common law, apparently, it was employed chiefly in three types of cases. First, to bring up an indictment before trial in order to pass on its validity, or to insure a fair trial. Second, as a "quasi-writ of error" to review judgments of inferior courts, particularly those proceeding other than according to the course of the common law, from which error did not lie. Third, to bring up out branches of the record on matters omitted on the return of the writ of error.
8
In this country, however, its character in many jurisdictions has been greatly changed. Because of its discretionary character it has been used as an instrument to secure discretionary appeals in some cases 19 and when used as a substitute for a writ of error in this way it has been widely held that it cannot be sued out until final judgment. 90 That it is still used to some extent as an escape from the rule, however, we see from cases holding that it will be issued to review failure to allow Ev change of venue, 9 ' to review an order removing an administrator," 2 and to correct an order directing a receiver to sell where the supersedeas bond on appeal could not be executed in time to prevent the sale. 3 Its character as an escape has been frankly recognized in a number of cases as where it is said that certiorari may be used to review interlocutory decrees where irreparable injury would result by waiting to appeal from the final decree. 0 '
Habeas Corpus. It is often said that habeas corpus is not a substitute for an appeal or writ of error,03 but these statements are generally made in cases which have gone to final judgment, and were therefore appealable by the regular method. Like mandamus or prohibition it is made use of when the lower court has exceeded its jurisdiction, and thus is open to use to free persons prior to final disposition of the case. Thus it will lie before conviction when an information fails entirely to show any offense under the statute which defendant is said to have violated, 96 and to test the jurisdiction of the committing magistrate. 97 Moreover, when there is no legal evidence that a crime has been committed, or that the prisoner has committed one, he is entitled to the writ.,, These are familiar enough examples of the use of the writ to release in advance of trial persons wrongfully held in custody, and as such, it is a clear escape from the rule requiring a final judgment before appeal can be taken. V I have noted heretofore that it is generally thought that the rule requiring final judgments before appeals can be taken was invoked in order to prevent congestion in the appellate courtP 9 If we assume that no restriction at all would result in a multiplicity of appeals, and if we assume further that restriction is always desirable, it still remains to be seen whether attempting to restrict them by a rule requiring final judgments is at all successful. It is true that to some extent it prevents a case from being presented for review in fragments but, on the other hand, it has caused protracted and repeated litigation over the question of what judgments and orders are final. As Professor Sunderland has put it: "There is one thing to be said in favor of no restrictions at all,-it will save an immense amount of useless litigation over the question whether parties may or may not appeal particular 
1932]
YALE LAW JOURNAL cases. Every restriction to ward off appeals creates litigation over the force and effect of the restriction itself. Machinery to save labor may become so complex as to waste more labor than it saves." 100
It would not be surprising if this be true of the final judgment rule. What is sought to be accomplished is to label a definite point in a given case as "final," and to allow appeals only when that point has been reached. This procedure necessarily involves a satisfactory definition of "final" which will be recognizable with a minimum of uncertainty, and which, when applied to the case at hand will yield information as to whether that final stage has been reached. The difficulty lies just at this point. In law, as in any other field, the value of any definition in so far as it aids in classifying or describing specific facts or cases, varies inversely to its degree of generality. Yet when we say that only final judgments are appealable we are assuming that all the law, the entire corpus juris, can be brought under a single definition, which, when applied to a given case, will disclose automatically whether the desired stage in its progress has been reached.
These considerations, then, should prepare us for the large volume of litigation over the question of what constitutes a final judgment,' and we should not be surprised at the spectacle of a labor saving device which causes more labor than it saves. We are really seeking to determine whether this is the sort of decision which the appellate court wishes to hear, but we spend ouir time arguing the question of whether the decision is a final judgment. As the number of cases increase, generalizations which were used in past times must be reformulated, or cast aside for new ones which are yet more vague or which contain words capable of more than one meaning. Thus we create machines within machines in order to exclude or include given sets of cases as the situation may require. And since so many different kinds of cases are included in these generalizations, learned counsel are able to parade a vast army of decisions for the edification of the court, although the subject matter involved in them is entirely different from the case which is being argued.1o°A s an illustration of this procedure, a recent case in the federal courts is very much in point.
10 2 Th, appeal was from the denial of a motion for an order reviving and continuing an action to recover damages sustained through unlawful combination and conspiracy among the defendants, resulting in the destruction of plaintiff's business. The motion sought to revive the action against the executors of a defendant who had died after the action was brought. The plaintiff in error sought to convince the court that the motion was appealable by the citation, inter alia, of the following cases in which the decisions indicated were held to be final: '03 an order committing a witness for contempt, 1 "0 a decree in a foreclosure suit of a railroad fixing compensation of a trustee; 10 5 an order allowing a district attorney to take custody of exhibits used in a civil suit in order to use them against the witness in a criminal prosecution; 1O a decree awarding costs and execution thereon rendered in a mortgage foreclosure;: an award of compensation to a receiver for the past years services in a proceeding to wind up a partnership; s a decree conditionally dissolving an attachment in an action at law in which a third party intervened alleging that the attached property was held in trust for the intervenor; 110 a decree dismissing a bill as to one of two copyrights in an action to restrain enfringement; "-and an order making a temporary injunction permanent in an action by a receiver in a judgment creditor's suit to restrain a city from passing a resolution forfeiting a charter'
But not only does a given case often have a fine variety of antecedents, but its results may be even more surprising. At the risk of prolonging the sport unduly, let us survey some of the bastard progeny of one of the leading cases defining a final judgment, McGoztrkey v. Toledo & Ohio Ry. 11 -Thiis case did not involve the concept of the final judgment in connection with an appeal. The problem there was whether in a mortgage foreclosure of a railroad, turning property over to a receiver was a final decree which the court could not disturb by a subsequent decree. When we examine the cases in which it has been cited, however, we find that its definition of a final judgment for the purpose of determining whether a decree may be altered after the expiration of the term, is used to define a final judgment for the purpose of determining when an appeal will lie. 113 An interesting example of this practice of confusing a final judgment different situations brought under the same rule should also be noted in the following cases, each of which held the order or decree involved not to be final: appointment of commissioners in condemnation proceedings; 114 an order for seizure and sale of mortgaged land under executory process in Louisiana; "I a decree which determined that a partnership existed and that one partner was entitled to a share of the profits, but which referred the case to a master to state an account; "10 an order of an appellate court directing the trial court to enter an order prayed for by an intervenor that plaintiff in an action against the officers of a bank turn over to the intervenor the money and stock paid by defendants to plaintiffs in settlement of that suit, but providing that plaintiff should have 'costs and attorney's fees; "' and a decree in a suit to enjoin collection of a tax restraining collection for years prior to 1900, but reserving for further consideration those levied in 1900 and thereafter.
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Up to this point, therefore, I have sought to show that, assuming restriction of appeals to be desirable in all cases, the concept of the final judgment is wholly unsatisfactory as a for the purpose of determining appellability with a final judgment for the purpose of determining whether it is within the power of the court making the order to change it, is seen in 2 R. C. L. § 22, at 40. There, in connection with appeal it is said that a final judgment is one that operates "to divest some right in such a manner as to put it out of the power of the court making the order to place the parties in their original condition after the expiration of the term." Incidentally, if we turn to 15 R. C. L,, § 129, at 678, for help in determining when the court may or may not place the parties in their original position, we are told that it is only a final judgment which cannot be so amended.
114Luxton . Also a decree confirming the report of commissioners in a partition sale, ordering a conveyance and sale, with such distribution as might be ordered when the sale was confirmed. Clark v. Roller, 199 U. S. 541, 26 Sup. Ct. 14 (1905). A decree in admiralty in a proceeding for limitation of liability, holding that plaintiff is entitled to the limitation as to one class of claims, and remitting question as to other claims for proof. La Bourgogno, 210 U. S. 95, 28 Sup. Ct. 664 (1908). In a suit to cancel deeds to growing timber, and to enjoin defendant from cutting the same, a decree adjudging defendant to have the right of possession, but appointing a master to take further evidence as to the identity of trees covered by the deeds. Rexford v. Brunswick Co., 228 U. S. 339, 33 Sup. Ct. 515 (1913).
I have noted only some of the decisions in the United States Supreme Court in which the McGourkey case has been used as a criterion for determining a final judgment. It has also been cited in forty some cases in the federal district and circuit courts, with results which can readily be imagined.
[Vol. 41 method of accomplishing that result. However, it would seem that restriction, even if it be desirable as an ultimate goal, should not be exercised blindly. The needs of the appellate court must be considered, of course, but they are not the only parties interested in the appeal. Since courts are organized primarily to serve litigants, their needs cannot be ignored, nor can we put the trial court entirely out of view. Since the appellate courts have the last word, however, and since they write the opinions, we have tended to view the problem mainly from the point of view of their special difficulty, that is, the danger of excessive appeals.
Looking at the matter from the standpoint of the trial court, we see that when an appeal is sought from a given decision, as for instance, when a demurrer to a complaint has been overruled, or a motion to dismiss denied, there exists what might be termed a conflict of interest between the trial and appellate courts. It is to the advantage of the trial court to have the question of whether the plaintiff has a cause of action determined at once by the appellate court, for if he has not, a trial will be unnecessary. On the other hand, the appellate court will prefer, especially if its calendar is crowded, not to pass upon the question until the trial is had and judgment rendered, thus obviating the possibility of more than one appeal. Since there are physical limitations to the amount of work which can be done by each court, the rules of appeal should be a compromise between the needs of each. The rule requiring a final judgment before appeal, however, if rigidly adhered to, relieves only the strain upon the reviewing court, and the trial court is left to dispose of its docket as best it can. Perhaps the relief which could be afforded by a more flexible method of determining when appeals should be allowed would be small, but there is at least opportunity for intelligent experimentation. There is no particular reason why the decisions which may be appealed should be the same yesterday, today and forever, but rather the courts might use the process to control to at least a limited extent the amount of business done by each. Now as to the litigants, it is rather obvious that to allow or disallow appeals upon the basis of whether or not the final judgment has been rendered is to ignore wholly the needs created by the particular situation. If in a partition suit there is a decree for the sale of property of which defendant claims to be the sole owner, he will not look kindly upon a decision on appeal which says that he may not obtain a review of the case until the sale has been made and the proceeds distributed22 9 Again, when -9 Forgay v. Conrad, supra, note 65, illustrates this point very well. But of course its operation is no worse than that of many other rules of thumb.
YALE LAW JOURNAL alimony pendente lite has been granted in a divorce suit, are we to determine whether an appeal shall be allowed upon the arbitrary basis of whether or not it is a final judgment,", or shall we take into consideration the fact that to refuse an appeal will deprive the husband of any review at all, since an appeal from the final decree is likely to be worthless so far as the money already paid out is concerned. 2 1 In other words, it should be recognized that all cases are not alike; that the need for an appeal may not arise at the same stage in a partition case or a divorce suit that it does in replevin or in an action on a promissory note.
Aside from these considerations, moreover, there is a further danger involved. Statutes generally provide a set time within which the appeal may be taken, and if it is not brought within that time the right to a review is lost. Now where there is some doubt as to just which decree is the final one, the litigant is compelled to choose between the horns of a dilemma. If he appeals from one decree he may be thrown out of court because it is not final, while if he waits until a subsequent time to appeal he may be told that the first decree was the final one and thus he has lost his chance of appeal. Illustrating this was a case decided in the Supreme Court of Alabama in 1923.122 There certain equities of the case were decided in favor of the plaintiff, with reference to a register to state an account. An appeal was taken from the decree rendered after the accounting, but more than six months after the first decree. The court held that the first decree was the final one, and the statutory time having elapsed, plaintiff had lost his right to appeal.
As a consequence of the foregoing, the final judgment would seem to be a wholly inadequate criterion to determine whether an appeal should be allowed from a given decision. Favored by appellate courts because it seems to restrict appeals, it would appear upon analysis to cause about as much labor as it saves, because it requires repeated litigation over the question of what 121 It may be worth while here to quote the words of a Connecticut judge, who uttered them over a century ago:
"If the error is reviewed, after the determination of the action at law, how inequitable and ruinous the delay! Years may elapse before this event takes place, and in the meantime the action may run the whole round of litigation until it is exhausted to the dregs, and the party is deprived of property in this unnecessary conflict much beyond the whole value of the matter in question." Magill v. Lyman, supra note 63, at 67. 12 Burgin v. Sugg, 210 Ala. 142, 97 So. 216 (1923) .
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is or is not a final judgment. Faced with this situation, and with the fact that it has no relation to the problems of the trial court nor to the needs of the parties in a particular case, we should be prepared to examine the possibilities of discarding the rule as an instrument for controlling appeals, in favor of some method more elastic and more capable of meeting the difficulties raised by our modern judicial system.
VI
Since we may expect with assurance that appeals will continue to be taken in a vast number of cases, some method of sorting out those which are to be heard must be provided. If we discard the final judgment rule as a means to this end, what can we offer to replace it? One possibility lies in an increase of the statutory exceptions to the rule. By this method injustice to litigants in certain spedfied types of cases may be avoided, although it does not touch the difficulty in the vast majority of cases left to be governed by the old rule, where the concept of the final judgment gives no accurate criterion by which the question of the time for appeal may be decided.
Again, the use of the extraordinary writs, mandamus, prohibition, certiorari, and habeas corpus, together with the injunction, might be expected to give relief in certain types of cases if used more frequently, but the difficulty here is that the greater use made of them the more uncertain it becomes just what remedy should be pursued in a given instance. The principle of '-es ovdjudicata invariably works for confusion where there are a number of different remedies used to attain practically the same result, and even now the books are full of cases where it is said that the wrong method has been used to bring the dispute before the appellate court.
12 3 The litigant is therefore confronted by the question of whether he will try mandamus, or prohibition, or whether after all the decision may not be a final one and thus reviewable by writ of error or appeal to the exclusion of the extraordinary remedies.
One ameliorating influence beginning to be felt might be mentioned at this time, namely the crystalization of the rules in certain type situations. That is, after a great many cases have been decided in a given jurisdiction, the very fact of the existence of such a mass of authority tends to compel counsel to exercise some discrimination in their citation of authority, with the result that the court may come nearer to a consideration of -3 See Sunderland, op. cit. supra note 55, at 129-131. "The choice bristles with perplexing dilemmas." the appeal on the merits, or in other words, to deciding whether it is the type of case, which, for various reasons, should be heard on appeal. In a decision of that type, there will not be much talk about the final judgment, but only whether this is the kind of case the court wants to hear on appeal. This tendency is illustrated in a recent opinion in the United States Supreme Court by Mr. Justice Brandeis, 1 2 4 in which he held that an order of the district court denying an application of a defendant under the National Prohibition Act for a return of papers taken from him without warrant, and for the suppression of evidence obtained therefrom, was not appealable. There is little or no talk in the opinion about what is or is not a final judgment, but it is merely said that in cases of this type appeal will not be allowed.
In view of the disinclination of courts to adopt radical changes it is probable that any improvement in conditions in the near future will be brought about by the method just described. Nevertheless, it seems to the writer that the basic difficulty in the whole matter will not be solved until the appellate court is given a complete discretionary power as to the cases which it will review. The statute providing for appeals could be patterned after the English system, with appeals only by leave either of the trial or of the appellate court. 12 2 If thought desirable appeals could be allowed as of right from certain specified decisions in particular cases, such as those in the criminal field.
Counsel seeking an appeal would present a simple petition or application for review, setting out the reasons why this particular case should be heard. If the situation has been analyzed correctly in the foregoing discussion, the problem of whether the application should be granted involves a number of considerations. There are physical limitations to the amount of work which a trial or appellate court can do, and a balancing of conveniences between them must be the primary factor in deciding whether to review the case. Second, the court will want to consider the effect upon the litigant if the appeal is to be denied. The question is, will a denial of review work substantial injustice.? 6 If so, then the court will want to hear it if at all possible in view of the amount of work before the court.
Probably the greatest objection which will be urged against a discretionary appeal is the claim that the court would be 126 If it be objected that the words, "substantial injustice," are vague, the answer is that it is to be hoped they will be so vague that no court will try to define them in the abstract. The phrase, "final judgment," glveg a misleading sense of concreteness, with the consequence that frequent attempts to define it give rise to all the trouble related in part V of the text.
[Vol. 41 swamped with petitions for review. ' It seems likely to the writer that the restrictive influence of the final judgment rule has been overestimated, but in any case the matter can be settled only by experiment. Certainly a hardboiled appellate court could go a good way toward handling a large number of petitions. Each justice could be assigned a certain number for his attention, and he could weed out those brought on frivolous points, or upon a type of decision which the court had previously agreed not to review. Doubtful cases could then be considered by the whole court if thought necessary. Long petitions would be taboo because no one would read them, and the attorney who put his case in a concise manner would be the one to get a hearing. Under such a system, a drastic curtailment of the types of cases in which appeals would be allowed might help to educate the bar to the point where they would cease to attempt to appeal every case, which after all, is the greatest difficulty involved. 
